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Woody Elliott <woody.elliott@gmail.com>

CNPS: I Plan to Submit a Bylaws Revision Proposal to the Bylaws Committee
1 message

John Hunter <JHunter@esassoc.com> Thu, Feb 16, 2023 at 6:10 PM
To: "woody.elliott" <woody.elliott@gmail.com>
Cc: Jun Bando <jbando@cnps.org>, John Hunter <jhunter@cnps.org>

Hi Woody,

 

I’m wri�ng to follow up on our conversa�on regarding Jill’s email below. We seemingly need to make revisions that
address some of these issues, and revisions that address all of them seem worthy of considera�on by the Bylaws
Commi�ee. Therefore, I plan to submit a revised bylaws proposal to the Bylaws Commi�ee that will address the
issues that Jill iden�fied. This proposal will be dra�ed by Jill during March–May in coordina�on with Jun and I.    

 

I’m happy to discuss this plan with you and am open to any sugges�ons that you may have.

 

I hope that your week has been going well.

 

Yours, John

 

From: Jill S. England <jillengland@sbcglobal.net>
Sent: Thursday, January 26, 2023 12:24 PM
To: woody.ellio� <woody.elliott@gmail.com>; John Hunter <JHunter@esassoc.com>; Jun Bando
<jbando@cnps.org>
Subject: CNPS bylaws - list of issues

 

CONFIDENTIAL/ATTORNEY-CLIENT PRIVILEGE

 

 

Hi Woody, John and Jun,

 

 

I appreciate the opportunity to review the CNPS bylaws and provide input.  My apologies that it's taken me a few weeks to get this to
you.  Busiest January I've ever had. I also had to do a little research on some of the issues because your delegate structure is not that
common and so there is less literature on the various legal issues.  
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Per your request, this is to provide you with a list of some of my concerns.  The current version I’ve been given to review is dated
March 10, 2018.  Despite some documentation in past years to the contrary, your collective decision is to treat CNPS as an
organization with voting members.  My review and suggestions are based on that premise.

 

After reviewing your current bylaws, my best recommendation based on my years of experience was to do brand-new bylaws, rather
than trying to amend the existing document.  I generally recommend new bylaws when I think it will take less of my time than trying
to fix an existing document, and/or when I believe the resulting document will be better if new bylaws are drafted.  When significant
updates and restructuring are recommended, an amended document can end up patched and disjointed.  The bylaws committee can of
course decide they would prefer just a few amendments to their existing document, and I will certainly do that at your request.  It’s up
to the committee.

 

Here’s a list of some of the concerns I have.  This is not an exhaustive list.  There are also many small and structural changes that
would make it a better document.

 

1.  Overall structure.  As I mentioned on our call, I tend to review bylaws with the idea that they should be understandable to an
outsider.  They should be clear on their face, especially in the event the document is ever in front of a judge.  In my opinion, your
current document is not clear on its face.  It took a lengthy phone call and a lot of explanation for me to understand how CNPS is
currently operating.  That isn’t obvious from the document itself.  If I’m asked to do new bylaws, or even some amendments, I will do
more explanation regarding your structure so that it’s understandable to anyone reviewing the document. However, that doesn’t mean
I will necessarily change the way you do things, or the authorities that each group (members, Chapter Council, and Board) have
within the organization.  I would certainly keep most of your existing structure and much of the verbiage.

 

2.  Section on members.  I would really like this section to better reflect how members fit into the larger picture.  There would
normally be many more sections on members than your document contains, although since in your case, the Chapter Council stands in
the shoes of members, I would probably put much of that detail into the Chapter Council section.  There also needs to be a true due
process section for suspension, expulsion, or termination of any membership in line with what the law requires.  The current section
on terminating a member is not legally sufficient.

 

3.  Officers.  Your officers are listed under the section on directors.  As a legal matter, everyone on the board is a director and some
people wear an additional hat as an officer.  But in your bylaws it looks like those lines are blurred.  I guess you have, relative to
officers, what I would call director/officers.  Looks like they are elected by the Chapter Council to the Board directly as officers? 
Your system is different than the statute contemplates and different than I recommend, though not illegal.  I generally recommend that
the members (in your case the Chapter Council) elect the directors to the board and then the directors choose for themselves who
among them will be the officers.  But if you like the system you have that’s fine, we can leave it alone, but I would probably draft it a
bit differently so that your way of doing things is clarified.

 

4.  In section B on the Board of Directors, it says that board meetings can be called by the president, vice president, or written petition
of 30% of the directors.  That is not consistent with California law.  Under the law, any two directors can call a board meeting.  So for
your bylaws it should be “a board meeting may be called by the president, vice president, or any two directors”.

 

5.  Section B-13.f. (Meeting without notice) is not legal.  It doesn’t make it a legal meeting without notice just because two-thirds of
the directors show up.  That section needs to be rewritten. 
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6.  Section B-14.b. is not correctly written.  When the Board takes action by written consent (by mail or email), all board members
must vote, and all must vote yes in order for the action to pass.  If even one board member doesn’t respond to the request for written
action, or if even one board member votes no, then the action doesn’t pass (i.e. it must be unanimous).  Thus the second to last
sentence of b. should state that “Such action by written consent shall have the same force and effect as a unanimous vote of the
directors.” 

 

7.  There is significant legal and recommended verbiage missing from the committees section (B-15).

 

8.  I generally recommend a section that allows for automatic removal of a board member who misses three consecutive board
meetings, though up to the group.  It’s sometimes hard for the members/delegates to affirmatively vote out a director (rarely
happens).  But if someone consistently doesn’t show up for board meetings, the provision I recommend would make their removal
automatic after 3 missed meetings.  If the removed director comes back at the next meeting and asks for forgiveness, the board can
reinstate that person.  Most clients like having that section.

 

9.  The section on meetings (C-9) relative to the Chapter Council is missing some recommended verbiage.  It appears that much of the
verbiage in this section is simply copied from the language on the Board of Directors.  But meeting rules for members (and for
delegates like the Chapter Council) are not all the same as for the Board.  So this section would be written somewhat differently. 

 

10.  I’m going to have to do some more research, but not sure that requiring 30% of the Chapter Council members (delegates) to call a
meeting is legal.  Meeting rules for delegates have to be “reasonable” and the most conservative way to determine reasonable would
be to look at the rules for membership meetings since delegates stand in the shoes of members.  In the realm of members, it only takes
5% of members to call a membership meeting so I’m concerned about whether 30% would be deemed reasonable for the Chapter
Council.

 

11.  In both the Board section and the Chapter Council section, notice for meetings can be on as little as 4 days if by regular first class
mail.  That’s not recommended – I’d recommend more like 7 or 10 days if by mail.  The 48 hour notice you have for phone, or in
person, is fine, but should also talk about notices by email (electronic transmission). 

 

12.  As in the Board section, C-9.f in the Chapter Council section is illegal regarding the part that says “if 2/3 of the delegates are
present, then the meeting without notice is valid as if regularly noticed.”  That part of the paragraph isn’t legal. 

 

13.  As we discussed on the phone, I don’t recommend that elections be set forth in the bylaws as shown in your Article D.  Would be
best to have a separate “nomination and election procedures" document for the election of directors. 

 

In conclusion, if the committee would prefer to just have me draft some amendments to the existing document, I will do that.  I will
add a disclaimer that it’s not my best recommendation, but I’m fine with it if that’s the decision that makes the most sense for CNPS. 

 

Very best, Jill
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Phone:  916-452-2602

Fax:  916-313-3278

www.creativelegalsolutions.com

 

P.O. Box 191167

Sacramento, CA 95819

https://linkprotect.cudasvc.com/url?a=http%3a%2f%2fwww.creativelegalsolutions.com%2f&c=E,1,yQPb1C-1lrLaCZu50lQ-84ac6ynzxtkdTg2CkmKeCPMnChAM1NUkkNv6ffqdb_m4lWKEtIrBMpFufoPtQVOScmW3TTXN-QbUHomzhW6Lo0H7HZQ,&typo=1

